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1.1 Introduction 

 

Post-apartheid South Africa is a society that remains plagued by inequality and conflict. The 

gains of democracy are often shadowed by the persisting conflict between the haves and the 

have-nots, the land question remains largely unanswered, and the slow pace of transformation 

and the ineffective land reform programme has caused ongoing conflict between those that 

own land and those that occupy it. The South African Constitution affords all interest holders 

of land particular rights or claim to that land. Owners of land have ownership-rights, those that 

occupy or work the land have use-rights, and those that were dispossessed of land have 

restoration-rights.  

 

The failure to effectively define, clarify and deliver these rights has caused a unique and 

problematic situation where all different categories of rights-holders have to co-exist on the 

same land. The attempt by this rights trio to exercise their overlapping rights inevitably ends 

up at the table of the courts to adjudicate which right supersedes which. Litigation has not 

proven to be the answer: it is expensive, time-consuming and adversarial and it often 

exacerbates an already difficult situation. At the end of a typical land dispute litigation it is 

difficult to point out the winner; the legal costs can be crippling, the resulting uncertainty can 

paralyze business and the time it takes can out-live claimants and prevent development or 

advancement of disadvantaged communities from taking place. This can also result in damage 

to relationships between land owners and occupiers.  

 

As a result, parties to a dispute are frequently looking for alternative forms of dispute 

resolution, i.e. Alternative Dispute Resolution (ADR). However, despite legislation and court 

procedures providing for ADR, most disputes are taken to litigation without exhausting the 

much cheaper and efficient ADR mechanisms such as mediation and arbitration. 

 

1.2 Purpose 
 

This guide seeks to promote the use of ADR mechanisms to settle land rights disputes 

involving occupiers, labour tenants, landowners, claimants and other key role-players. It 

further aims to educate and capacitate ADR facilitators to have an understanding of the legal 

provisions that govern the relationships between different right-holders of land, particularly on 

farm land. The targeted ADR facilitators include the following actors in the land sector; 

organized agricultural institutions, civil society and dispute resolution organizations, 

government officials, Land Rights Management Committees, attorneys, advocates and the 

Legal Practice Council, mediators, ward councillors, community leaders, magistrates and 

judges. 

 

1. Preamble 
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2.1 Background 

 

Although courts are perceived as being the vehicle for the enforcement of rights, the 

mechanism by which this is achieved is that of dispute resolution.  This is because a court will 

not hear a case concerning rights unless there is a dispute regarding the realization of those 

rights. 

 

Thus, within the legal framework of the existence of rights, the standard method of dispute 

resolution is considered to be formal litigation.  Experience has shown that formal litigation 

has certain inherent limitations as a mechanism for the resolution of disputes. 

 

In this regard formal litigation is technical in nature and hence it usually requires legal 

representation which is costly.  The process is fraught with delays since the institution of any 

action needs to be preceded by a formal pleading process (involving the exchange of written 

statements of case and relevant documentation) prior to the matter being set down for trial.  

Cases are seldom finalized during the course of a day and hence will need to be adjourned to 

subsequent dates. 

 

Another criticism levelled at formal litigation as a method of dispute resolution is that it only 

caters for rights disputes (as opposed to interest disputes) and that there is very little room for 

compromise during the process.  Instead, litigation can be described as an essentially 

adversarial process that can adversely affect ongoing relationships. 

 

As a result, a diversified mechanism of dispute resolution has developed over the years which 

adopts a broader approach to the fundamental question of the resolution of disputes.  It was 

initially referred to alternative as dispute resolution since it focused on developing and utilizing 

methods and mechanisms as alternatives to formal litigation. 

 

However, experience has shown that there will always be a place for formal litigation within 

any legal system and hence the focus has changed from alternative to appropriate dispute 

resolution (ADR).  This entails seeking out the most appropriate method of resolving a 

particular dispute and utilizing that method.  This includes formal litigation in appropriate 

cases. 

 

2.2 Outline of ADR Processes and the Distinction between Right and Interest 

Disputes 

 

The first step in this process is to analyse the type of dispute in order to select the most 

appropriate mechanism for resolution.  At the outset it must be recognized that a dispute is 

something more than a mere disagreement between two parties.   

2. Introduction to Alternative Dispute Resolution  
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The underlying nature of a dispute is that it encompasses the existence of some form of power 

relationship between the parties which renders it ongoing.  Thus, where all the power is 

concentrated exclusively in the hands of one of the parties whereas the other party has no 

power at all, there cannot be said to be a dispute between them. 

 

Based on the nature of the power relations all disputes can be divided into two broad groups 

viz: 

1. Rights disputes – that are regarded as the most typical form of dispute and concerns 

disagreements or contestation over legal rights.   

2. Interest disputes – disputes that are not about rights. 

 

In this regard rights are a form of empowerment that can be enforced through litigation.  On 

the other hand, interests constitute a form of empowerment other than rights.  A good example 

of the latter is where a unionized workforce is collectively seeking a wage increase.  Although 

the workers do not have a right to such increase their threat of industrial action is a form of 

empowerment that will induce an employer to settle on the basis of a compromise between 

the two sides. 

 

2.3 Resolution of Rights and Interest Disputes (Arbitration and Mediation) 

 

Rights and interest disputes have different appropriate methods of dispute resolution.  In the 

case of rights disputes the essence of the dispute was whether a right exists and whether it 

has been denied or violated.  This entails a legal/factual determination that is most 

appropriately achieved through an adjudicator who listens to both sides and thereafter renders 

a binding decision. 

 

Adjudication can be achieved either formally (through litigation) or informally (through 

arbitration).  Arbitration is a process usually based on consent whereby parties voluntarily 

submit a dispute to be arbitrated by the arbitrator of their choice.  Due to its informal nature it 

does not entail any of the technicalities that characterize formal litigation.  The parties 

themselves are free to choose a simplified and expedited procedure and, as a result, it is a 

speedier and less costly process that should generally be preferred over formal litigation.  

Another advantage is finality since the parties can agree that the award is final and hence not 

subject to any appeal. 

 

However, a drawback of arbitration is that, unless there is a statutory base for such arbitration 

(as is the case with the Labour Relations Act) the power to adjudicate on the part of an 

arbitrator as well as to render a binding award is dependent upon the consent of both parties.   

 

In the absence of such consent the referring party will be compelled to resort to formal 

litigation. Within this context it can be said that formal litigation acts as a back up to any ADR 

process.  In addition, formal litigation has an important role to play in the case of big, complex 

and precedent-setting cases.  Thus, parties would not refer a class action case to arbitration 

but rather have it formally litigated through the courts.  This also means that dissatisfied parties 

can appeal a decision. 
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In regard to interest disputes it is patently obvious from the nature of the dispute that 

adjudication is not an appropriate form of settlement of these types of disputes.  In the absence 

of rights, it is simply not possible for the adjudicator to decide the matter.   

 

Instead the most appropriate form of dispute resolution in respect of these types of disputes 

is mediation which takes the form of engaging a mediator to assist the parties to achieve 

compromise in order to ultimately reach settlement. 

 

There are broadly two types of mediation viz 1) active – where the mediator plays an active 

role in attempting to resolve the dispute by dividing the parties and sharing information on a 

selective basis and 2) passive – where the mediator merely facilitates the process and tends 

to act as a chairperson. 

 

The various methods of dispute resolution must not be viewed as creating a rigid distinction 

since the whole ADR process is underscored by a characteristic of flexibility.  Thus, in 

appropriate cases, it is possible to mediate rights disputes or to refer interest disputes to 

arbitration.  At the end of the day parties need to be creative by selecting what they consider 

to be the most effective dispute resolution method. This could include formal litigation in 

appropriate cases. 

 

2.4 Distinction between Adjudication and Mediation 

 

The table below highlights the essential characteristics of and differences between mediation 

and arbitration. 

 

Adjudication Mediation 

1. The adjudicator has the power of 

disposal over parties in the form of 

an ability to render a decision that is 

binding upon them  

The Mediator has no power of disposal over 

the parties and cannot therefore make any 

binding decision. 

2. The adjudication process takes the 

form of the adjudicator sitting back 

and listening to the evidence and 

argument presented by the parties. 

The mediation process takes the form of 

the mediator gaining the confidence of all 

parties by listening to their version and 

explaining ways of resolving the dispute 

with them. 

3. Resolution of the dispute during the 

adjudication process does not 

depend on the parties to reach 

agreement. 

Agreements between the parties is an 

essential ingredient of any successful 

mediation process. 

4. The parties do not own the 

adjudicator’s decision  

The settlement reached during the 

mediation process belongs to the parties. 

5. Since resolution of a dispute through 

adjudication  is achieved through the 

adjudicator  rendering a binding 

decision, disputes are generally 

Since resolution of a dispute through 

mediation is achieved through the parties 

reaching agreement disputes are often not 



 
 

[AUTHOR NAME] 8 

 

resolved (although not usually to the 

satisfaction of all parties). 

resolved where parties fail to reach an 

agreement.  

6. The adjudication process usually 

involves a winner and loser.  

If agreement is reached the mediation 

process can be described as “win-win”. If 

the parties fail to reach consensus it is a 

“lose-lose” process.  

7. Adjudication is divided into formal 

adjudication (i.e. litigation through 

ordinary courts) and informal (i.e. 

arbitration). 

Mediation is divided into active (i.e. 

conciliation where the mediator divides the 

parties up) and passive (i.e. facilitation 

where the parties are not divided up and 

the facilitator acts as chairperson). 

8. Facts and legal arguments are 

central to the adjudication process.  

Facts and legal arguments are peripheral to 

the mediation process. What is central to 

the process is that the parties should 

explore ways of achieving compromise and 

ultimately settling the dispute through 

agreement.  
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DISPUTE 

NEGOTIATION 

DEADLOCK 

 RIGHT DISPUTES  

ADJUDICATION 

INTEREST DISPUTE 

MEDIATION 

PASSIVE ACTIVE FORMAL 

LITIGATION ARBITRATION CONCILIATION FACILITATION 

2.5 Dispute Resolution Flow Chart 

 

The dispute resolution flow chart below sets out the usual steps that need to be followed during 

the dispute resolution process. The first step in the process is negotiation since the parties 

should always attempt to resolve disputes themselves and only once deadlock has been 

reached should disputes be referred to outside third parties or agencies. Thereafter rights 

disputes are usually adjudicated through arbitration or formal litigation whereas interest 

disputes are mediated. 

However, it is important to note that these steps need not be rigidly followed and hence the 

entire process is characterised by flexibility. An important effect of this is that in certain cases 

it might be appropriate to adjudicate interest disputes or to mediate rights disputes. 
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3.1 Introduction  

 

The broad definition of the term occupiers within this context refers to persons (other than an 

owner or person in charge) who reside on commercial farms. Many of them are farm dwellers 

and regard the dwellings they occupy as the only place that they can call home and yet they 

are located on land that belongs to the landowner. 

 

In terms of the Common Law all property rights on land vest exclusively in the landowner. As 

a result, the latter enjoys absolute powers of disposal over the land that constitutes the farm. 

 

A consequence of this is that, under the apartheid land dispensation occupiers lacked any 

rights pertaining to the land they occupied on commercial farms (in some cases this 

occupation had existed either for generations or since time immemorial). This meant that 

landowners were empowered to regulate all aspects of the daily existence of farm dwellers on 

the land. This included such highly personal issues as visitation and burial rights as well as 

the rights of dependents to remain on the farm after attaining majority age. 

 

The most serious issue confronting occupiers was that they previously did not enjoy any 

security of tenure and hence could be summarily evicted at the instance of the landowner. The 

latter argued that this form of regulation was justified as a consequence of ownership of the 

land. It was also necessary for reasons of security as well as the orderly use and enjoyment 

of the property as this would require regulation of the conduct of occupier residing on the land. 

 

This scenario left occupants utterly powerless in regard to their occupation of land that often 

constituted the only place they could call home. It therefore required to be addressed as a 

matter of urgency after the advent of democracy in 1994.  

 

3.2 Land Reform and the Constitution  

 

The major focus of the Land Reform Policy as far as it pertained to farm dwellers was to 

attempt to guarantee some form of security of tenure.  However, this proved to be difficult in 

view of the fact that the title deeds to commercial farms were registered in favour of the owner 

who consequently enjoyed security of tenure over the entire property.  

 

This has been addressed by section 25 of the Constitution where section 25 (5) refers to 

reasonable legislation and other measures to enable access to land on an equitable basis. 

Section 25(6) guarantees security of tenure. In response to this the Labour Tenant Act (LTA) 

and the Extension of Security of Tenure Act (ESTA) were enacted.  

 

3. Dispute involving landowners, occupiers and former        

occupiers  
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The Labour Tenants Act (LTA) provides for a process in terms of which labour tenants can 

obtain title to land that they have occupied and used for cropping or grazing.  However, the 

main form of tenure security that has been introduced by legislation has essentially focused 

on regulating powers of eviction in terms of the relevant legislation (viz the LTA and ESTA). 

 

Thus, section 5 of the LTA provides that labour tenants may be evicted in terms of a court 

order which will only be granted where just and equitable circumstances exist.  Similarly, 

section 8 of ESTA provides for termination of an occupier’s right of residence on any lawful 

ground provided it is just and equitable having regard to a number of relevant factors such as 

the fairness of any agreement relied upon, conduct and respective interests of the parties, 

reasonable expectation and fairness of procedure. 

 

Both acts set out a fairly elaborate procedure that must be followed.   

 

The above provisions are important since they clearly indicate that the days of summary and 

instantaneous eviction whereby families were dumped along roadsides should now be a thing 

of the past.  It also confers on occupiers’ rights that never existed previously. 

 

However, another important focus of this legislation was on the terms and conditions of such 

occupation.  This is important as it affects the daily lives of occupiers and it forms one of the 

foundational pillars of the Constitution since section 27 guarantees the right to such basic 

commodities as food and water whereas section 26 provides for the right of access to 

adequate housing.  In addition, ESTA protects such rights as receiving bona fide visitors as 

well as post, family life, burial rights, access to water, education and health services as well 

as the right to visit family graves. 

 

Thus, farm dwellers currently enjoy rights in terms of ESTA and the LTA that never existed 

prior to the enactment of this legislation.  However, in order for these rights to be effective, 

they must be capable of some form of enforcement.  Any right that is not capable of being 

enforced is a meaningless concept.   

 

As a result of the creation of these rights on the part of occupants a number of disputes have 

currently arisen which never existed under the apartheid dispensation. The most obvious and 

ground-breaking example is that section 16 of the LTA confers on labour tenants the right to 

acquire the land that they currently use and occupy. To this end there are ten thousand 

outstanding claims. Land owners and labour tenants must co-exist on the same land while the 

claim is being processed. 

 

Another important example is that landowners do not have absolute discretion to evict 

occupiers. Instead in terms of both the LTA and ESTA it is necessary for landowners to 

establish that there is a just and equitable reason for such evictions.  

 

This has been an area of intense contestation since occupiers are likely to dispute that such 

reasons exist. In addition, disputes also arise from newly created rights in terms of the LTA 

and ESTA. Examples of this are disputes about living conditions such as burial rights, access 

to basic amenities and visitation rights. In addition, cropping and grazing rights can be the 
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source of serious and ongoing disputes. It is important to resolve these effectively since any 

reduction in these rights can be construed as a form of constructive eviction.   

 

3.3 Resolution of land disputes  

 

As a result, it is necessary to develop an effective method of resolving these disputes in order 

to ensure that the rights are adequately protected. Experience has shown that the traditional 

method of dispute resolution in the form of formal litigation through the courts has proved to 

be inappropriate as a mechanism for resolving this type of dispute. 

 

The argument set out above regarding the disadvantages of formal litigation are even more 

relevant and compelling in regard to land rights disputes. This is because land rights disputes 

are often extremely complex and the court procedure is technical. This means that parties to 

such a dispute would require legal representation which the average occupant cannot afford. 

 

In addition, the adversarial nature of formal litigation could prove to be extremely damaging to 

the type of ongoing relationships that exist on farms between landowners and farm dwellers 

which, as pointed out above, is a fundamental necessity for harmonious co-existence since 

both land owners and occupiers reside on the same land.  

 

Thus it is necessary to devise a dispute resolution mechanism that will be more cost effective, 

speedier and less technical than formal litigation in order to produce a better overall result. 

This entails an analysis of the various types of disputes that exist between landowners and 

farm dwellers within the context of the range of processes, methods and techniques regarding 

dispute resolution. Thus it is necessary to move away from formal litigation constituting the 

default position and, instead, to recognize that matching up the type of dispute with the most 

appropriate dispute resolution process will produce an optimal outcome. 

 

 

The following areas require special attention. 

4.1 ESTA Amendment Act  
 

This provides for the creation of Land Right Management Committees (LRMC) which are 

tasked with dispute resolution between landowners and farm dwellers. 

This is important because the amendments further stipulate that a court cannot order any 

eviction of farm dwellers unless the parties have attempted mediation or arbitration and the 

said court is satisfied that the dispute cannot be settled by way of such mediation or arbitration. 

4. Specific Areas of Dispute Resolution involving 

landowners, occupiers and former occupiers  

 

 



 
 

[AUTHOR NAME] 13 

 

The long title to the ESTA Amendment Act makes specific reference to the function of land 

rights management committees being to identify, monitor and settle land rights disputes. This 

includes taking steps to resolve such disputes. The legislation however does not specify how 

such disputes should be resolved. However, it does stipule that any dispute that cannot be 

resolved should be referred to Land Rights Management Board (LRMB), which is an umbrella 

body that oversees the functioning of the committees.  

The legislation also stipulates that any application for eviction must be preceded by an attempt 

of the part of the parties to resolve the dispute through mediation or arbitration.  

The referral to mediation or arbitration as alternatives is problematical. This is because the 

land claims court must satisfy itself that circumstances surrounding the order for eviction of 

such nature that it cannot be settled by mediation or arbitration. 

However, mere reference to a choice between mediation and arbitration can result in 

confusion. On the one hand, reference to mediation should not be understood to mean that 

subsequent arbitration is excluded. On the other hand, reference to arbitration as a condition 

to being permitted to approach the land claims court is tantamount to a contradiction in terms 

since the arbitration process in terms of the arbitration act will result in an award that is final 

and binding. Thus, the only way in which it can be subsequently referred to the land claims 

court is by way of review of the award.  

Although the amendment act has been signed, it has not yet been promulgated due to a 

number of outstanding issues – including budgetary constraints and problems with setting up 

the LRMB and LRMC’s it will be counterproductive to lobby for the act to be further amended 

at this stage. However, is it advisable to motivate the Department to set up dedicated 

mediation and arbitration panels and that parties should initially refer all dispute to LRMC’s 

who should in turn refer the said dispute to mediation. Failure to settle should result in referral 

to arbitration. Thereafter, any dissatisfied party could take the matter on review to the land 

claims court. This is similar to the process that operates at the CCMA and has been proved to 

be extremely successful.  

 

4.2 The Mwelase Labour Tenant Class Action Case.  

 

In this ground-breaking case the Constitutional Court has sanctioned the appointment of a 

Special Master to oversee and implement a court order concerning failure on the part of the 

Department to process thousands of outstanding labour tenant claims dating back 20 years. 

To this end the Special Master must oversee and direct the drafting of a status report and 

implementation plan on the part of the Department. 

An outcome of this process should be the settlement of the outstanding labour tenant claims 

that form the subject of this class action. 

Since there are literally thousands of outstanding claims these are not going to be resolved 

through referral to the Land Claims Court. It has been estimated that following this process 

will take 20 to 40 years to finalise all outstanding claims. In addition, many of these claims are 

being disputed by landowners. This is a source of tension that has adversely affected 
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relationships between landowners and occupiers and will continue to do so until these claims 

are resolved.  

Thus it is necessary to consider ADR processes in order to ensure effective and expeditious 

settlement of outstanding claims. In this regard, it is suggested that a process of expedited 

mediation should be established that could have as it focus not only the resolution of the 

dispute but the fostering of good relations between the parties.  

Therefore, parties need to be encouraged to follow the process of mediation in order to ensure 

that as many case as possible are resolved speedily and amicably. Where mediation fails 

parties should refer cases to arbitration. Provision is made for arbitration in the LTA and Rules 

have been drafted to this effect. However, for reasons unknown this has never been 

implemented by the Department.  

 

4.3 Disputes in terms of the Restitution Act.  

 

An alarming number of disputes has arisen amongst beneficiaries of restitution claims. These 

essentially take the form of disputes between and within institution that are formed as part of 

the restitution settlement process. The most common of these are trusts and communal 

property associations, 

These disputes usually take the form of challenges to the authority of office bearers within a 

trust or communal property association or a failure on the part of the latter to comply with terms 

and procedures outlined in the relevant constitutional document. 

These disputes are inherently complex and involve personal rivalries that could damage 

relationships and, in certain cases, lead to violence. It is therefore suggested that mediation 

is the most appropriate method of resolving these disputes and therefor it is necessary to set 

up a mechanism to facilitate that.  

 

4.4 General 

 

The above constitute specific areas where ADR could clearly play a valuable role in resolving 

disputes. However, this does not preclude attempts to introduce ADR systems, mechanisms 

and processes on a more general basis. 

The two main types of disputes that are likely to arise between farm dwellers and land owners 

are those relating to evictions and those relating to living conditions. Each will be dealt with in 

time. 

 

4.4.1 Evictions 

As a result of ESTA and the LTA, powers of eviction have been drastically reduced. Thus it is 

necessary for a land owner to show that eviction will be just and equitable.   
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If one puts this into the rights matrix it means that a land owner has the right to evict an 

occupier provided that it can be shown that such eviction would be just and equitable.  

Conversely an occupier has the right not to be evicted unless the landowner can establish that 

such eviction would be just and equitable. 

 

What does this entail?  Section 8 of ESTA offers some guidelines in the form of an in 

exhaustive list of the relevant factors that need to be taken into account when determining 

what is just and equitable.  Examples are the fairness of any agreement between the parties 

relating to the occupier’s occupation, the conduct of the parties, the interests of parties with 

respect to comparative hardship, reasonable expectation of renewal of agreement to remain 

on the land and the fairness of the procedure adopted.  

 

Labour tenants enjoy rights of occupation as well as the right to use land that they were using 

as part of their labour tenancy.  These usually take the form of grazing and cropping rights.  

The main grounds for eviction of labour tenants is where they withdraw labour that forms part 

of the tenancy agreement or where the labour tenant has committed a material breach of the 

relationship between labour tenants and land owner that is not practically possible to remedy. 

 

From the above it is clear that eviction disputes will generally take the form of disagreements 

over whether an eviction would be just and equitable in the circumstances.  Land owners will 

obviously attempt to show that conditions for this conclusion exist and hence eviction would 

be fair in the circumstances. 

 

Occupiers will deny this.  This will result in a factual dispute that can ordinarily only be resolved 

through viva voce evidence in court.  Thus disputes are likely to be complex in nature since 

they entail vastly differing perceptions and relevant incidents of misconduct are unlikely to be 

capable of easy proof – especially where the relationship between the parties has soured. 

 

In addition, any eviction in terms of both the LTA and ESTA must be preceded by an elaborate 

court process that will inevitably require the land owner to seek legal representation which 

could prove costly. 

 

As a result of the above it is possible to persuade land owners to resort to mediation as an 

alternative to litigation.  Since the land owner is seeking eviction and where it is generally 

accepted that a breakdown in the relationship has occurred as a result of the occupiers’ 

conduct, assisted off site relocation of the latter could be pursued as a compromise alternative. 

 

This makes sense from the perspective of the extent of unrecoverable legal costs that a land 

owner is likely to incur through pursuing eviction through the courts and that these could 

instead be deployed to assist the occupier to acquire alternative accommodation. This type of 

settlement will also be subject to the occupiers’ willingness to be resettled since, in the 

absence of the latter, no off site proposal can be considered. 

 

In the absence of a clear indication that the occupants have committed a material breach of 

conditions combined with the fact that such occupant is unwilling to move, settlement can be 

reached on the basis of reality testing the perceptions that the land owner harbours concerning 

the occupants conduct that involved the desire to evict on the part of the landowner.   
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This will include exploring ways in which the relationship can be restored and strengthened.  

This usually takes the form of parties reaching agreement that incorporates a mutually 

accepted code of conduct.   

 

4.4.2 Disputes relating to living conditions  

These disputes arise over conduct on the part of the occupant that falls short of that justifying 

an eviction or disagreement over what rights and benefits may be enjoyed by the occupant.  

Examples of these are trespass, grazing cattle above permitted levels, uncontrolled visitors 

etc.   

 

The land owners’ response usually takes the form of a denial of rights that the occupants 

allege to exist.  An example of this is gates are locked in order to prevent access or the cutting 

off of certain basic amenities (i.e. water etc.) or the impounding of cattle. 

 

The standard means of attempting to resolve these disputes is by way of formal application in 

the courts.  Thus land owners will bring applications to interdict occupiers from grazing more 

than a certain number of cattle or from having visitors.  On the other hand, occupants will apply 

to court for orders compelling the land owner to remove locks from gates or restore water 

services etc. 

 

Once again, these processes are adversarial in nature, inevitably lengthy, complex and costly.  

Thus, parties should be persuaded to submit to mediation where the existing occupants’ rights 

can be interrogated and reinforced through a settlement agreement clearly spelling them out. 

 

Additional motivation for the land owner to agree to mediation is that courts have come to 

accept that any reduction in the occupants’ rights of occupation constitutes a form of 

constructive eviction which means that it is necessary to show that the particular restriction is 

just and equitable based on fairness.  This has the effect of balancing power relationships 

between parties through the creation of additional rights. 

 

It is also important to note that these rights can also be implied as opposed to their existence 

being based exclusively on formal agreement between the parties. Thus occupiers can argue 

that they have acquired rights as a result of the existence of certain practices. For example, 

where a farm dweller has been grazing a number of cattle on the farm over a period of time 

with the ostensible acquiescence of the landowner, it can be argued that this practice has 

developed into a right.    

 

Although the prerequisite of mediation or arbitration in the ESTA amendment applies only in 

respect of eviction cases, there is no reason why ADR systems should not be established to 

assist LRMC’s to resolve any land rights disputes that are referred to it.  

 

In this regard it will be necessary to establish a process of general facilitation to deal with a 

broad range of disputes between occupiers and landowners. This will involve all role-players 

and stakeholders including community based organizations as well as organized agriculture 

and relevant NGO’s and ADR specialists (e.g. Tokiso). Municipalities (both officials and 
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councillors) have an important representative and implementation role to play as do 

organizations such as the Legal Practice Council, ProBono.Org and Legal Aid SA in regard to 

the provision of trained mediators on a pro bono basis. 

 

It is important for all role-players to accept that the legal situation on farms has changed and 

that past power relationships (whereby all power was vested in the landowner) has changed 

as a result of the conferring of rights on farm dwellers through the relevant land reform 

legislation e.g. ESTA and the LTA. 

 

At the same time, it is necessary to ensure the maintenance of good relationships between 

landowners and occupiers since they occupy the same land and often rely on each other for 

basic protection and in order to effectively co-exist. Therefore, it is vital to establish an effective 

dispute resolution process. This is because it is important to resolve disputes in a speedy, 

effective and expeditious manner but they must also be resolved in a manner that does not 

impact negatively on the relationship between landowners and farm dwellers that reside on 

the former’s land. 

 

This is where the concept of appropriate dispute resolution becomes relevant because any 

form of adjudication (whether formal litigation or its less formal counterpart in the form of 

arbitration) tends to be adversarial in nature. On the other hand, mediation by its very nature 

is more likely to have a restorative effect on the relationship between the parties to a particular 

dispute. This is due to the fact that mediation requires compromise from both parties in order 

to reach settlement. It also requires the parties to engage in a reality-testing process whereby 

they are compelled to evaluate the other party’s position in relation to their own. 

Ideally this process should be voluntary since this implies buy-in to the process. This takes 

the form of consenting not only to undergo the mediation process but also consensus in 

choosing the mediator. This is a positive factor in any mediation process towards the resolution 

of the actual dispute. 

 

Thus it is necessary to establish a system that encourages and even compels parties to submit 

disputes to mediation. It is important that this system operates effectively. This applies not 

only in respect of efficient administrative back up but it should also achieve a high settlement 

rate which is possible where mediators have been properly trained. It stands to reason that 

any ineffective process where parties consistently fail to reach settlement will be regarded as 

a waste of time and is also likely to impact adversely on the relationship between the parties. 

It is also necessary to identify and develop incentives to induce parties to submit their disputes 

to mediation. These can be achieved through information and education where parties are 

made aware of their rights. Taking account of past experiences, it will be necessary to educate 

parties in order to demonstrate changes from the past. 

 

Thus for example, landowners need to be aware of the fact that land reform legislation signals 

a significant break from the past and that, as a consequence, farm dwellers have been 

conferred with rights that previously did not exist. Farm dwellers, on the other hand, need to 

be appraised that they have been vested with these rights but that they also have 

responsibilities in this regard. Thus any conduct on their part that adversely affects the 

relationship can result in the nullification of the said rights ultimately leading to eviction. 
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In this way parties could be induced to resolve disputes about these rights through mediation. 

However additional incentives and pressure could emanate from the broader community such 

as NGO’s and representative bodies etc.  

 

This is further reinforced by the fact that certain ADR processes have taken on a compulsory 

form through such legislation as the ESTA Amendment Act. This all provides a basis for 

establishing a system that will generate general buy-in for the mediation process in regard to 

disputes between landowners and farm dwellers. 

 

 

It is suggested that the principal process to be applied in the resolution of land disputes is 

mediation. This might appear to be contradictory since most of the disputes would tend to be 

over the newly created rights and hence should more appropriately be resolved through 

adjudication.  

 

However, these disputes, by their very nature, will be complex and polycentric thereby 

involving a number of factors. This renders adjudication as an inappropriate dispute resolution 

mechanism since no provision is made for compromise as part of the process whereas 

disputes of this nature will best be resolved in this way.  

 

In addition, another important contextual aspect, as pointed out previously is that the main 

role-players are locked into an ongoing relationship since they reside on the same land.  Thus, 

it is important that any dispute resolution process should focus on relationship building 

because the parties will continue to co-exist irrespective of the outcome of the dispute. 

 

The precise nature of this relationship will vary according to the circumstances.  Thus, in the 

case of farm workers, the relationship would essentially be one of employment.  The 

relationships between an occupiers’ dependents and the landowner would also take on a 

different character.  But the fact remains that the ongoing relationship between the parties 

before, during and after any dispute resolution process is of paramount importance. 

 

It is for this reason that selection of the correct dispute resolution mechanism is a relevant 

consideration.  To this end, mediation should be the preferred process as it seeks to induce 

the parties to compromise in order to ultimately reach settlement through consensus.  The fact 

that the parties have reached agreement is usually an important factor in regard to 

strengthening the relationship.  Thus there is no winner or loser and the outcome often takes 

the form of a win-win situation.   

 

This can be contrasted with adjudication which is adversarial in nature.  It generally assumes 

the character of a boxing match.  This is due to the fact that parties attempt to score points off 

each other in order to induce the adjudicator to find in their favour.  Thus there is inevitably a 

winner and a loser once the adjudicator has rendered an award.   

5. The case for mediation  
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6.1 Introduction 

However, the bottom line is that it must be realized that the ADR process is voluntary in the 

sense that both parties must agree to submit to any process to resolve a particular dispute.  

This has certain advantages as it means that both parties who consent to a particular process 

have consciously bought into that process and hence it can be assumed that, right at the 

outset, there exists a joint commitment on the part of the parties to make the process work. 

 

This is important from the perspective of mediation since consensus must occur at a number 

of stages.  The first example of this is that the parties must agree to submit the dispute to be 

resolved through mediation.  Thereafter they must agree on the process as well as the 

mediator.  Finally, settlement can only be achieved through compromise and, ultimately, 

consent. 

 

The consensual nature of ADR allows for flexibility in terms of which the parties can design 

the process to suit their specific needs.   Thus, where there is a sense of urgency, the agreed 

process can contain provisions for a speedy and expedited resolution of the dispute.  Thus, 

parties can agree on an early date for the process as well as agreeing that the outcome should 

be final and hence no appeal or review mechanism should exist. 

 

However, a major problem regarding the voluntary nature of the ADR system is where one of 

the parties refuses to consent.  In such cases, the only path left is to refer the matter to formal 

litigation since the courts enjoy underlying compulsory jurisdiction. 

 

When selecting an ADR process it is easier to convince parties to consent to mediation than 

arbitration.  The reason for this is that mediation is more flexible and that the ultimate outcome 

(i.e. settlement) is based on the consent of all parties.  In this regard a party cannot be forced 

to consent.  In addition, all parties retain control over the process throughout and a mediator 

does not enjoy any power of disposal over the parties and hence is unable to make any binding 

decision.   

 

As a result, parties may well be persuaded to engage in a mediation process on the basis that 

they had nothing to lose since they are free to “walk away” from the process at any time.  On 

the other hand, this means that the dispute goes unresolved if settlement is not reached.  Thus, 

the question of consent to the process is different in a case of arbitration since this process 

(once consented to) will have the effect of conferring a power of disposal upon the arbitrator 

to render a binding award.  Any party walking away from this process will end up with a default 

award against them since the nature of that process commits the parties in advance to 

accepting and complying with the award. 

 

For this reason, parties are more reluctant to consent to submit the matter to arbitration.  

Although it can be argued that, unlike in the case of mediation where failure to reach 

6. Consensus and ADR 
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agreement will mean that the dispute remains unresolved, the arbitration process will always 

end in resolution since the arbitrator is obliged to render a binding award that has the effect of 

resolving the dispute.  The problem with this is the dispute might not be resolved in a manner 

that is favourable to one or both of the parties. 

 

Certain ADR processes can take on compulsory (as opposed to voluntary) characteristics in 

certain circumstances.  The most obvious scenario is where such processes are statutorily 

based.  Thus, the Labour Relations Act provides for matters to be referred to the CCMA.  

Similarly, to the manner in which the courts operate, the CCMA will have compulsory 

jurisdiction to hear matters referred by one of the parties.  Similarly, section 11(3) of the LTA 

obliges the Director General to convene a meeting between labour tenants and land owners 

(when the latter has issued a notice of intention to obtain an order for eviction of the former) 

in order to attempt to mediate a settlement of this eviction dispute between the parties.   

 

In addition, section 18 of the LTA authorises the Director-General (DG)of the Department to 

appoint a mediator to assist the parties to arrive at agreement in cases of land acquisition 

claims. It can be assumed that once this appointment is made attendance at the mediation 

proceedings by both parties will be compulsory. On failure to reach agreement within one 

calendar month will result in a continuation of the original application before the land claims 

court.  

 

A further example in regard to mediation is the general provision in terms of section 35 where 

the DG is given wide powers to appoint mediators to settle disputes. Section 35(3) provides 

for confidentiality of the proceedings.  

 

The LTA also makes provision for a compulsory form of arbitration in terms of section 19(1) 

where the president of the Land Claims Court (LCC) is empowered to refer a land acquisition 

claim to arbitration as an alternative to formal adjudication. In this respect, consideration 

should be given to any nominations of arbitrators forwarded by the parties in terms of section 

18(8). The arbitrator is thereafter obliged to make a determination which must be submitted to 

the LCC. In addition, the arbitrator is also obliged to compile a report that constitute rebuttable 

evidence of the facts established. Rules governing labour tenancy arbitrations have been 

gazetted and section 31 makes provision for a panel of arbitrators. This latter has never been 

implemented. Finally, section 33(3) provides for arbitrators to be appointed to deal with 

evictions and section 33(5) stipulates that any decision of an arbitrator in terms of this 

legislation is subject to appeal.  

 

In regard to ESTA, section 21 is a general provision authorising parties to request the DG to 

submit a particular dispute to mediation whereas section 22 makes provision for arbitration 

with reference to the panel of arbitrators to be established in terms of the LTA.  
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7.1 Introduction 

 

The purpose of this section is to give role-players an understanding of how the mediation 

process functions. It is not a training manual and hence it is recommended that the mediation 

of land disputes should only be undertaken by trained mediators. However, all role-players 

(especially the parties) will benefit from a basic understanding of mediation techniques and 

principles which means that this will have the effect of adding value to the process. In 

particular, it is helpful if the parties commence mediation with the understanding that it is 

necessary to understand the other party’s position and to compromise in this respect.  

 

7.2 Core Objective 

 

Mediation aims to facilitate (by means of the use of an objective third party), the settlement of 

a dispute through consensus between parties with apparently irreconcilable differences. 

 

Thus it is usually preceded by negotiations between the disputant partied which have broken 

down. Hence it becomes necessary to refer the matter to the third party mediator. Settlement 

will ultimately be reached through compromise between the parties. 

 

7.3 Secondary Objectives 

 

Besides reaching settlement, mediation has a number of secondary objectives. Examples of 

these are bringing of clarity to a particular situation and rendering more effective 

communication between the parties. The mediation process is also able to identify and 

articulate the needs of the parties which in turn, can have the effect of promoting constructive 

and efficient negotiations in the future – without the need to resort to third party intervention. 

 

But the most important secondary objective is the building of relationships – particularly 

between parties that have an ongoing relationship.  

 

7.4 Conducting Mediation  

 

There are different phases to the mediation process. 

 

The preparation stage 

Parties need to prepare for mediation in the same way as when entering into negotiations. 

This is because mediation occurs essentially within a negotiating framework. This should take 

the following form: 

 

7. The Mediation Process 
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1. Opening Position  

This should be the best case scenario i.e. a position from which a party is prepared to 

move in order to compromise so as to achieve settlement. It is important to note that 

this position should not be unrealistic. 

 

2. Closing Position  

This should be the position below which a party is unwilling to move. Parties need to 

caucus these positions prior to commencement of the mediation process. 

 

7.5 The Mediation Process  

 

There are 3 general stages to the mediation process: 

1. The Introductory Stage 

This is where all role-players are introduced to each other as well as the mediation process. 

Parties will also reveal their opening positions at this stage. 

 

2. The Distributive Stage  

Parties make moves in response to moves made by the other party. 

This is known as distributive bargaining. 

The parties are usually divided and are consulted separately by the mediator. 

Compromise is achieved through each party making a move and hence adjusting its position 

in response to a move made by the other party. 

 

3. Conclusion Stage  

As a result of distributive bargaining during the 2nd stage the parties’ respective positions move 

sufficiently close to each other to justify the mediator suggesting a possible settlement 

position.  

 

The mediation concludes with the parties signing an agreement which they consent to be 

bound by. This stage usually occurs in the presence of all parties.  
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 8.1 The Role of the Mediator  

 

The mediator should be someone who is perceived by both parties as being objective, neutral 

and independent.  

 

She/he should also have certain knowledge about issues forming the subject of the dispute in 

order to be able to advise parties about their respective positions. 

This can take many forms and includes the following: 

 Legal advice  

 Market value of certain items e.g. second-hand goods etc. 

 Feasibility of proposals or positions  

 Measurements e.g. stock levels, etc. 

 Expert advice on relevant issues 

It is important that the mediator dispenses advice in an even handed manner and is not 

perceived by one party as the spokesperson for other party. This will tend to undermine the 

process. 

 

8.2 Confidential Nature of the Mediation Process 

 

This is an important aspect of the mediation process and distinguishes it from adjudication.  

 

This entails the following aspects: 

Without prejudice – this means that parties are free to withdraw any move they make but not 

after settlement has been reached. 

 

Side caucuses – mediation is more than facilitation where parties engage in round table 

discussions. Thus the mediator will frequently engage in side caucuses with separate parties. 

It is important to establish the trust of both parties trust the mediator in this regard. 

 

This can be contrasted with adjudication where parties become extremely suspicious if the 

adjudicator spends time with one party in the absence of the other. But the mediator must 

balance this by not showing any favourability to one party as this will result in loss of 

confidence by the other. Thus, mediators are expected to act even-handedly, fairly and without 

bias towards the parties. 

 

8.3 Purpose of the Third Party Intervention 

 

Why engage a mediator instead of the parties negotiating amongst themselves? 

 

There is a wide range of issues that obstructs effective negotiation between parties that can 

be overcome by mediation. 

8. Comments on the Mediation Process  
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Examples are as follows: 

 

 The inherent conflictual nature of the bargaining process 

 Perceived power discrepancies 

 Perceived inequalities 

 Persistently raising irrelevant issues 

 Racial prejudice 

 Personality differences 

 Hostile relationships 

 Inability to compromise 

 

In this regard the mediator plays an important role in absorbing unnecessary and irrelevant 

hostility as well as guiding the parties toward settlement. 

 

The mediator must also communicate the respective parties’ positions stripped of all excess 

baggage and explain each position to the other party in the best possible light. 

 

 

This section outlines issues that pertain specifically to disputes between landowners and 

occupiers on commercial farms. In some instances, the vastly differing perceptions will result 

in the opening positions of the respective parties being far apart. 

 

9.1 Landowner’s Perspective 

 

At the extreme end of the spectrum landowners tend to assume that ownership rights confer 

absolute powers of disposal over the land. Thus there is a need to accept the fact that 

legislation such as the LTA and ESTA confer rights on occupiers. As a result, landowners 

should adjust their positions accordingly. 

 

9.2 Occupiers 

 

Occupiers have often occupied the land for generations and hence do not regard recent 

landowners as legitimate owners of the land. In extreme cases they interpret land reform 

legislation as conferring unrestricted access to the land. Thus they must be persuaded that 

any rights they enjoy regarding the land must be limited in order to accommodate the rights of 

the landowner. 

 

The mediation process needs to bridge these two divergent positions through achieving 

compromise on both sides. Farm occupancy disputes are also likely to be multiple issue 

9. Mediating Farm Occupancy 
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disputes involving a range of different allegations and counter-allegations on both sides. The 

polycentric nature of these disputes renders mediation to be the ideal mechanism for resolving 

them. 

 

The following is a list of the common issues: 

 

 Cropping and grazing rights 

 The permissible number of occupiers 

 Livestock limits 

 Access to amenities (i.e. water, firewood, electricity) 

 Visitors 

 Extended family 

 Access to property (i.e. locking gates, blocking access etc.) 

 Impounding of livestock 

 Living conditions (i.e. toilets, waste removals etc.) 

 Damages arising out of adverse usage (e.g. losses caused through unauthorised 

grazing etc.) 

 Burials 

 

These issues will be weighted differently depending on the nature of the dispute as well as the 

attitude of the parties. Compromise can be reached by playing these various issues off against 

each other. Thus a party will be persuaded to compromise on certain aspects in exchange for 

compromise in regard to other aspects from the opposite party.  

 

The ultimate outcome is a signed agreement that the consensual compromise between the 

parties and regulates their continued co-existence. 

 

This settlement will have the following effects: 

 

1) Through the mediation process both parties will have bought into the agreement; 

2) They will be committed to its implementation; 

3) It will bring certainty to the parties; 

4) It will impact positively on and serve to strengthen the relationship between parties. 
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10.1 The behaviour and character of a presiding officer in litigation is key to ensuring a fair 

and acceptable outcome. The same is required from a mediator and the following are 

characteristics that the latter must possess; 

 Integrity – it is crucial that a facilitator has the trust of the parties in dispute 

 Independence – the facilitator must not have an interest in the matter 

 Fairness – both sides must be treated equally 

 Objectivity – the facilitator must be able to detach themselves from the matter 

 Impartiality – neutrality must be displayed at all times by the facilitator 

 

10.2 The mediation venue must be chosen with care. It is important for the mediator to ensure 

that mediation meetings are held in a safe, comfortable and accessible locations that all parties 

can access with equal ease. The venue should also be perceived as neutral by both parties.  

 

10.3 The language used is vital in ensuring that all parties are equally engaged. The parties 

themselves must inform the mediator in regard to which language they wish to use. All written 

correspondence and recordings must be in the languages chosen by the parties in dispute. 

 

10.4 Confidentiality in the ADR process must be ensured by the mediator as per the demands 

of the parties in dispute. Parties may share certain information solely for the purposes of the 

negotiation and may wish that the information is not shared beyond the process. 

 

10.5 Knowledge and Expertise are a prerequisite that a mediator must have in order to lead a 

successful mediation process. The mediators must ensure that they are familiar with the 

relevant background issues that underlie the particular dispute. This means that in the present 

context mediators should be fully appraised of the relevant legislation (i.e. the LTA and ESTA) 

as well as the latest developments pertaining to land reform and rights of occupation on 

commercial farms.  
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The rights vested in farm dwellers by land reform legislation (e.g. ESTA, LTA and the 

Restitution Act) can only be effectively realized through the existence of an effective dispute 

resolution mechanism. Otherwise existing power relations (in terms of which all power resides 

in the landowner) will remain in place. 

It is for this reason that the Labour Relations Act created the CCMA which functions as an 

efficient dispute resolution system in order to guarantee the rights of workers and to shift the 

balance of power away from exclusive control in the hands of employers. 

Reliance on formal litigation will inevitably favour the status quo and that is why the challenge 

exists to design and develop alternative dispute processes. In this regard it is submitted that 

mediation is the appropriate method to resolve disputes between landowners and farm 

dwellers since it is essentially based on compromise which is the underlying element of any 

harmonious co-existence between the parties. It would also have the effect of fostering in both 

parties a sense of understanding of and respect for their respective rights and positions.  
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